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PRESENT DAY LABOR LITIGATION 

After classification of part of the field of labor litigation, 1 it is well 
to pause at this point and to analyze in more detail the manner in which 
basic principles have been applied. In the original premise of this 
series of comments it was asserted that most cases of labor disputes 
involve the determination of two rights ; (i ) the right that no one shall 
interfere with contractual relations; (2) the right to a free flow of 
labor and goods. The first right will form the theme for later discus- 
sions. It is the second right which is now to be examined more closely 
in relation to the various cases thus far cited. 

That this right to a free flow of labor and goods is not an absolute 
right has been previously illustrated in some detail. It is simply the 
statement of a general rule, and like most general rules it is subject to 



1 See Comments (1921) 30 Yale Law Journal, 280, 404. 

[5oi] 
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a number of limitations and qualifications. 2 For example: while the 
employee C (non-union) is entitled to a free flow of labor and goods 
(i. e. has a right that his employment by B should not be interfered with 
by third persons), yet the A (union) employees of B may strike against 
B and compel the discharge of C. 3 The effect of such a doctrine is 
to justify interference with the free flow of labor and goods, such inter- 
ference being permitted if the court finds that it has an approved object. 
It is now to be determined whether these rules have been logically and 
properly applied in the various situations that have arisen in labor liti- 
gations. 

There is a tendency to distinguish between strikes and boycotts in 
applying the rules now considered. 4 Is there any fundamental differ- 
ence? Previously in this discussion a boycott has been treated as an 
incident to a strike ; but it is believed that an analysis of the actual sit- 
uation will show that a strike is merely one form of a boycott. A boy- 
cott has been defined as "a combining to withold or prevent dealings or 
social intercourse with a tradesman, employer, etc. ; social and business 
interdiction for the purpose of coercion." 5 It is thus seen that as soon 
as labor or patronage is withheld, a boycott exists. And it becomes at 
once apparent that the boycott represents the general field, while a 
strike is but one part of it. It may be that different rules are necessary 
and that a strike should be treated differently from other forms of boy- 
cott, but it is well to bear in mind their fundamental similarity. 6 Essen- 

~ "The right to the free flow of labor is not an absolute right; it is limited 
by the right of employees to combine for purposes which in the eye of the law 
justify interference with the plaintiffs' right to a free flow of labor." Haverhill 
Strand Theatre v. Gillen (1918) 229 Mass. 413, 118 N. E. 671. 

3 Kemp v. Division No. 241 (1912) 255 111. 213, 99 N. E. 389. 

4 It is a matter of general information that "secondary boycotts" are illegal 
even though the meaning of that expression is somewhat vague and uncertain. 
It is probably safe to assert that many of the people who use it fail to inquire as 
to whether there may be a "secondary strike" in like manner, and whether the 
two have any fundamental points in common. This has doubtless been respon- 
sible for a great deal of the confusion now existing in law as to labor litigation, 
and particularly so as to those matters in which the legislatures have taken action. 

"Webster's Dictionary. The word "boycott," naturally, has had various 
judicial interpretations, but in general the courts have followed the above defini- 
tion, except that there is a tendency to restrict it to mean a withholding of 
business intercourse alone, rather than a withholding of labor. 

8 The reason why a boycott is generally treated as an incident to a strike seems 
to be due to historical reasons rather than to a logical classification. It will 
be remembered that a condition involving a strike was first reported in the early 
part of the eighteenth century. A boycott, on the other hand, was of much 
later origin, the first American case being that of State v. Glidden (1887) 55 
Conn. 46, 8 Atl. 890 [see Consolidated Steel and Wire Co. v. Murray (1897, C. C. 
N. D. Ohio) 80 Fed. 811], in which the court explained the situation which gave 
rise to the term. Consequently it was but natural to consider a boycott as one 
means of making a strike more effective. There was first a cessation of work 
and later this was augmented by a cessation of business relations of all kinds, 
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tially there can be no difference, for in any case it is a passive remedy — 
it is simply a refusal to do that which those who are striking or boy- 
cotting are not under a legal duty to do, namely, work or trade. 

With reference to the simplest form of strike or other boycott the 
decisions are well in accord. It is now generally accepted that a prim- 
ary strike or boycott is legal. 7 Here there are but two parties involved. 
To hold such action illegal would be to hold that it is unlawful for 
several to do that which it is lawful for each to do individually. 8 Does 
this situation violate the right to a free flow of labor and goods? It 
is to be observed that A is not obstructing labor or goods coming to B 
from someone else. A is simply withholding his own labor or pur- 
chases. A has the power to offer his labor, his money, or his goods to 
B ; and B has merely the beneficial liability that such an offer will be 
made. When it is said that B has a right to a free flow of labor and 
goods, it is meant that he has rights in rem that a third person shall 
not impair the value of his beneficial liability by inducing A not to exer- 
cise his power to make and accept offers — that is, not to deal with B. 
B, however, has no rights as against A that A shall continue to deal 
with him. So at best, the only complaint that B can make is that A 
acted "maliciously," a fact which is not only difficult to prove and of 
infrequent occurrence, but which indeed is not today generally recog- 
nized as a tort. 

When, however, we leave the realm of a primary strike or boycott, 
the courts differ widely in their decisions. Thus, to use again our illus- 
tration, the A employees strike against their employer B to compel him 
to discharge C, a non-union fellow employee. Or another situation is 
that in which A refuses to deal with B (tradesman) unless B dis- 
charges C, a non-union employee. 9 We now have the presence of a 
third person to further complicate matters. In these cases, as in the 
case of the primary strike or boycott, we must determine the extent of 
the application of the doctrine of the right to a free flow of labor and 
goods. As between A and B it still remains a primary strike or boy- 
cott, for, as discussed before, B, as against A, never had the right to 
A's labor or trade. And since A always seeks to compel B to do or 
refrain from doing something, in principle it is immaterial, so far as A 
and B are concerned, that it should involve, as in this case, the discharge 

both by the employees themselves and also by their sympathizers. What could 
be more natural than to consider a strike as the primary factor? The average 
person today probably makes this same 'distinction. 

7 Thus the A employees may strike against their employer B for increased pay, 
shorter hours, etc., or they may refuse to deal with a tradesman B because his 
scale of prices is too high. Willcutt & Sons Co. v. Driscoll (1007) 200 Mass 
no, 85 N. E. 897. 

8 See (1920) 20 Yale Law Journal, 809. 

'It seems as though this might logically be called a secondary strike or boycott, 
but those terms according to accepted usage have a somewhat different meaning 
as will be shown later. 
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of C. A may demand that B refuse to buy from D, or that he discharge 
C, or put into effect an eight hour day, etc., and unless A resorts to 
improper means such as force or fraud, B practically never has a cause 
of action, for in all such cases it amounts to only one thing — a strike or 
threat to strike unless B forbears to exercise some privilege, and it is 
immaterial as between the two, just what that privilege may be. As to 
C, however, we have a different situation. There is, in the case of C, 
an actual obstruction of the free flow of C's labor, by a third person 
(A) ; in other words an interference with C's prospect of continued 
employment by B. B wishes to continue C in his employment, but is 
compelled to discharge him because of economic pressure brought to 
bear on him by A. As between A and C this seems to be prima facie 
an unwarranted interference with C's rights, even though A uses means 
which are often legal (i. e. a strike). Thus we have the general rule 
that an interference with the right to a free flow of labor or goods by a 
third party is prima facie tortious, but may be excused if for a justi- 
fiable object. 1 * The manner of deciding as to whether or not A has a 
justifiable object and is thus excepted from the general rule of liability, 
and a classification of these excepted cases will be found in the first 
comment in this series. 11 

A third situation is that in which A, striking against B, induces D, 
an outsider, by means of labor trouble or loss of trade, or threats 
thereof, to refuse to deal with B. This is what is generally called a 
"secondary boycott." 12 The cases that arise out of a state of facts of 

10 It is submitted that the right to a free flow of labor and goods is but one 
of the incidents included in the legal interest of one who conducts a lawful busi- 
ness. Many courts hold that any interference with the business of another, 
unless justified, is a violation of a property right. King v. Weiss & Lesh Mfg. 
Co. (1920, C. C. A. 6th) 266 Fed. 257. Consequently the motive becomes the 
important factor in the class of disputes. Tuttle v. Buck (1909) 107 Minn. 145, 
119 N. W. 946. Possibly these instances indicate that our law is tending towards 
the rule that in general any wilful interference with another, that causes 
harm to that other, will amount to an actionable tort. 

It is to be remembered, however, that even though this doctrine of justifica- 
tion in labor litigation may at first thought seem to support the theory that an 
act ordinarily privileged is actionable if it is done with a wrong motive and 
causes harm, still that is not the situation as yet. Strikes and boycotts were 
originally, and still are, tortious per se, certainly as against third persons. 
Consequently these cases can merely hold that certain acts, heretofore illegal, 
are now to be declared legal if the motive is justified. This does not make 
strikes or boycotts legal per se, and so it would be erroneous to state that it is 
the exercise of a privilege which becomes a tort only if done with a bad motive. 

"Comments (1921) 30 Yale Law Journal, 280. 

12 In Duplex Printing Co. v. Deering (1921) 41 Sup. Ct. 172, a secondary boycott 
is defined as "a combination not merely to refrain from dealing with complainant, 
or to advise or by peaceful means persuade complainant's customers to refrain 
('primary boycott'), but to exercise coercive pressure upon such customers, 
actual or prospective, in order to cause them to withhold or withdraw patronage 
from complainant through fear of loss or damage to themselves should thev deal 
with it." 
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this kind, usually have as their object an injunction against A to restrain 
him from bringing pressure to bear on B in this manner, or else the 
collection of damages for harm caused to B by such pressure. It is for 
this reason that this situation is classified as a "means" ; for it is not 
the original strike (A against B) against which relief is sought, but the 
indirect means used by the parties to the strike to promote their pur- 
poses — the dragging in of outsiders by A as a means of coercing B. 1S 
If the E employees of D were to strike without any compulsion by A, 
then there would simply be two separate strikes, each to undergo the 
test of justification. But when the situation is such that A is in a posi- 
tion to call out E, the courts say at once that it is a secondary boycott 
and illegal for A to do so. Here it will be noticed that A is interfering 
with B's right to a free flow of labor and goods from D. A cannot be 
enjoined from withholding his own labor, but as soon as he compels D 
to withhold commerce from B, A is in the position of an interfering 
third person, and his action requires justification. It is not the purpose 
of the present discussion to suggest that this is or is not a justifiable 
object ; it is sufficient to point out that practically all the courts declare 
it to be illegal. But it is interesting to note that there are at least three 
jurisdictions that have lately sanctioned a secondary boycott. 14 

A complicating feature in present day labor litigation is the fact 
that the unions are gradually combining into confederated groups. 15 
Manifestly the power of such a group is enormous. Thus the leaders in 
control of such federation may declare several distinct strikes in order 
to coerce one particular employer. The general tendency appears to 
treat each local union, party to a strike, as a separate unit, and to hold 
that the interest common to the members of the federation as a whole 
is not sufficient to excuse acts not otherwise justifiable. Where a fed- 
eration attempts to put into effect a general boycott, it will usually be 
restrained. 16 

When the situation is thus analyzed, we find that strikes or boycotts 
can be grouped under three heads: (1) A strikes against B for better 
working conditions ; 17 (2) A strikes against B to compel him to cease 



18 Comments (1921) 30 Yale Law Journal, 404. This is the situation that 
seems to be involved in Duplex Printing Co. v. Deering, supra. The dissenting 
opinion in that case seems to take the view that there was no coercion as between 
A and E. 

"Pierce v. Stablemen's Union (1900) 156 Calif. 70, 103 Pac. 324; Empire 
Theatre Co. v. Cloke (1917) S3 Mont. 183, 163 Pac. 107; cf. Meier v. Speer 
(ioio) 96 Ark. 618, 132 S. W. 988. 

15 See F. H. Cooke, Solidarity of Interest as Basis of Legality of Boycotting 
(1902) 11 Yale Law Journal, 153. 

16 In a controversy of this kind both strikes and boycotts of trade are employed. 
A federation may boycott B, and in so doing use a strike as well as other 
means. Gompers v. Bucks Stove &■ Range Co. (1911) 221 U. S. 418, 31 Sup. Ct. 
492. 

"A "sympathetic" strike is a peculiar situation and can perhaps be classified 
best under this head. An illustration of such a strike is where there is a strike 
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employing C, or to cease dealing with C; and (3) A, striking against 
B, compels D, by threats of strike or boycott, to cease dealing with B. 
Strikes falling within the first group are generally held to be lawful; 
those in the second group require justification ; and those in the third 
group constitute illegal means and are generally held to be unlawful. 

The recent decisions show important tendencies in the last two classes. 
The courts are gradually extending the scope of a justifiable object. 
Indeed there is no certain criterion as to what constitutes justifiable 
trade competition and where the logical stopping point should be. 18 
This must necessarily vary according to the mores of the time. It may 
be that in the past few years, due to peculiar industrial conditions, the 
pendulum has been swinging in the direction of the labor unions and is 
now about to swing back. Yet there are some who think it has not 
swung far enough. Surely we can expect the decisions to become more 
nearly uniform and can hope that the question of what constitutes a 
justifiable object, will be rendered more certain. Whatever conduct will 
be permitted, will of course operate to limit the doctrine of the right to 
a free flow of labor and goods. 19 

MUTUAL ASSENT AS AFFECTED BY UNILATERAL MISTAKE 

The interesting, though by no means new, question as to whether a 
contract comes into existence when an offer made by mistake is in terms 
accepted, was raised in the recent case of Independent Trading Co. v. 

on the B railroad and then the employees of the D railroad go out on strike, 
merely to bring moral pressure to bear on B. Naturally, if we apply the tests 
suggested in this series of comments, there is no cause of action against such 
strikers, unless it appear that the employees of D were by reason of affiliation 
or otherwise acting under compulsion rather than as free agents in declaring 
their strike. A situation in which E strikes against D to compel D not to trade 
with B (whose employees A are on strike) has sometimes been called a sympa- 
thetic strike. See Darling, Recent American Decisions and English Legislation 
Affecting Labor Unions (1908) 42 Am. L. Rev. 200. But such a situation falls 
within class 2. 

18 This is simply a question of degree. Mr. Justice Holmes has stated that most 
differences are only of degree, when nicely analyzed. Rideout v. Knox (1889) 
148 Mass. 268, 372, 19 N. E. 390, 392. 

19 It is possible, too, that the courts will extend a remedy to certain groups, 
which at the present time have no remedy. Thus A may strike against his 
employer B to have C discharged. Let us suppose that this occurs in a jurisdic- 
tion in which C is given a cause of action against A. Smith v. Bo-wen (1919) 232 
Mass. 106, 121 N. E. 814. Then if A causes interference with C, C may sue A. 
But suppose that B chooses to retain C, why should he not have an action against 
A? Obviously A is committing a tort against C and it seems that in logic B 
should be given a remedy in case he suffers harm by resisting A's demands. 
Take the example of a secondary boycott: A compels D to cease dealing with 
B. B can restrain such action by A. But suppose D refuses to stop dealing 
with B, and sues A for interfering? Karges Furniture Co. v. Amalgamated 
Union (1905) 165 Ind. 421, 75 N. E. 877. It is true that few cases come up in this 
manner, but this may be due to the fact that it is generally recognized that the 
courts would not grant relief. 



